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ORDER

PER C.N. PRASAD (JM)

1.  This appeal is filed by the assessee against the order of the Learned
Commissioner of Income Tax (Appeals) — 3, Mumbai dated 21.12.2015 in

sustaining the penalty levied u/s. 271(1)(c) of the Act.

2. At the outset Learned Counsel for the assessee submitted that
penalty was levied on the disallowances/additions made in the

Assessment Order as under: -
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(1) Disallowance of expenditure incurred on repairs
and maintenance i.e. capitalization of expenditure on

repairs and renovation.

(2) Disallowance of expenses claimed on account of
unrecoverable advances paid for development of banking

software.
(3) Addition on account of unclaimed credit balances.

3. Learned Counsel for the assessee submitted that in so far as item
Nos (1) & (2) are concerned the Tribunal deleted the
disallowances/additions and item No. (3) i.e. addition on account of
unclaimed balances this issue was set aside to the Assessing Officer.
Copy of the order of the Tribunal in quantum proceedings in ITA.No.
4297/Mum/2013 dated 25.04.2017 is placed on record. Ld. DR accepted

the position.

4. On a perusal of the order of the Tribunal, we notice that the
disallowance of expenditure incurred on account of repairs and renovation
and unrecoverable advances were deleted by the Tribunal and in respect
of addition towards unclaimed credit balances the matter was restored to
the file of the Assessing Officer for fresh verification and to decide as per
law. In the circumstances, since the basis for levy of penalty u/s. 271(1)(c)

of the Act no longer remains, the penalty will not survive. Hence we delete
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the penalty levied u/s. 271(1)(c) of the Act. Grounds raised by the

assessee are allowed.

5. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on the 22" June, 2018.
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